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Leadership or Decay 


By Professor Edward S. Robinson, Yale University, i 


from 44 Yale Law Journal 235; Dec. 


hie pet anthropgbogists, psy- 
chologists, sociologists, econ- 
omists, and other academic persons 
who have made a genuine effort to 
apply the scientific method to the 
social world, the social philosophy 
that is actually expressed in pub- 
lic policy is that of the men of law. 
But there is no reason to believe 
that this condition will hold indefinite- 
ly. Indeed, we have tried to show 
that, as the gap between naturalistic 


(scientific) and social thought be- 
comes more and more obvious, we 


approach a time when legalistic the- 
ories of the social process will inevita- 
bly be given up. Even the pl in man 
is already uneasy in the presence of 
these incompatible ways of thinking 
and as this feeling increases he will be 
forced to relegate the juristic con- 
cepts that have hitherto dominated his 
social thinking to that realm of antiq- 
uities to which he has already dis- 
missed the Scholastic and Calvinistic 
theologies. 

This might be taken to be a prophe- 
cy of the decay of the legal profes- 
sion; and such a result is quite within 
the bounds of possibility. Practically 
all recent advances in criminology 
have been made by psychiatrists and 
sociologists. Juristic thinkers, when 
confronted with the problem of crime, 
seem unable to get an idea on the sub- 
ject. They fill the air with moral in- 
dignation. They talk about the alacri- 
ty with which bad men are hanged in 
England, but they seem unable to say 
anything of importance on the subject 
unless they escape from the law and 
talk psychiatry and sociology. As a 

1This is the concluding subdivision of 
Professor Robinson’s article “Law on Un- 
scientific Science,” 44 Yale Law Journal 
235, written from the viewpoint of a 
psychologist. 
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group the lawyers view recent go 
ernmental developments with alar 
They say that they are afraid of } 
reaucracy, but it is fairly easy to s 
that they fear that the solution 

commercial, industrial, and agricul 
ral problems will be passed over ; 
men technically trained in these fie! 
who will act with little regard for t! 
concepts and phrases of jurispn 
dence. They see too plainly that ¢! 
legal learning in which they have 
vested interest is in very real dang 
of losing its market value. 

It is not, of course, inevitable thy 
the legal profession should gradual 
decay as social pressure requires th 
services of psychiatrists, economist: 
and other technical men. There is tl! 
possibility that, in the face of th 
pressure, legal theory itself wi 
change and that lawyers will develo; 
a new conception of the task of soci 
engineering. We have seen that suc 
a transition is not easy for a profes 
sion which has so long identified it 
social prestige with its convention: 
habits of thought, but rising social de- 
mands are in the end very likely t 
be served. Some of the more progres 
sive schools of law are already tur: 
ing out graduates whose fundamental 
attack upon social problems is that o/ 
the economist rather than that of the 
jurist. But there is thus far an insuf- 
ficient realization that this is only 
hint of what the future is likely t 
require. Even in such schools we 
still find prevailing the idea that eco- 
nomics, psychiatry, and the rest are 


merely techniques that up-to-date 
lawyers must learn to use. This fre- 
quently results in much confusion 


The man who has secured an econom- 
ic or psychological grasp upon a legal 
problem is not quite willing to go clear 
through along that line of thought 


[2] 


Observ' 
ernmen 
industr 
ments | 
for the 
treat, 1 
of lega 
sirable 
cal imf 

And 
before 
leaders 
guardi 
metho 
social 
acader 


Syi 


Extr 


i 


as ar 
judic 
think 
the p 
ment 


“ ‘A 
*‘Mesc 
ear, % 
by w 
avoid 
vince 
mind 
test.” 


ent x 


h alar; 


d of | 
sy tos 
ution 

ericult 


Over 


‘se fie! 
| for t] 
urispr 
that t 
have 
dang 


ble th 
‘adual 
Ires tl 
1omist 


develo 
f soci 
at suc! 
profes 
fied its 
ntion 
‘ial de 
‘ely t 
rogres- 
r turn- 
mental 
hat of 
of the 
insuf- 
nly 
ely t 
Is we 
it eco- 
st are 
o-date 
s fre- 
usion 
onom- 
legal 
. clear 
yught 


CASE 


Observers of many of the recent gov- 
ernmental hearings in connection with 
industrial and agricultural adjust- 
ments have reported a tendency even 
for the more progressive men to re- 
treat, under fire, into the old jungles 
of legal dialectic, where obviously de- 
sirable social objectives become logi- 
cal impossibilities. 

And yet the men of law still have 
before them the opportunity to become 
leaders in social thinking instead of 
guardians of outworn ideas. The 
method of science has been applied to 
social problems thus far only by the 
academician and specialist. There is 
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greatly needed a social engineer who 
will apply that method over a wide 
front and in the practical solution of 
urgent social problems. 

There is greatly needed a social en- 
gineer who, through the application of 
the best available knowledge, will 
teach men new and better ways of 
meeting their problems — of settling 
their disputes. There is no doubt of 
the opportunity. 

There is simply a question as to 
whether the lawmen will grasp it or 
whether the opportunity will, itself, 
create a new type of public servant 
a real social engineer. 





Synthetic Courts. 


A Symposium on 


Extrajudicial Settlements 


Extracts from Article by Philtp G. 


Labor Relations Board, 


Pennsylvania Law Review 


Lo complacent acceptance or in- 
sistence by business on arbitration 
as an easy avenue of escape from the 
judicial process in all cases shows lax 
thinking and little foresightedness on 
the part of the sponsors of the move- 
ment or of its business users. 


“‘Arbitration’ is a blessed word, like 
‘Mesopotamia.’ It tinkles pleasantly on the 
ear, and suggests a quick and short route 
by which the terrors of the courts may be 
avoided in every case. This, 1 am con- 
vinced, is a popular illusion, treasured in the 
minds of many until put to the crucial 
test.” 2 


In a serious study 


1The article from which these extracts 
were taken is designed to serve as a general 
introduction to the discussion of various 
phases of arbitration questions treated by 
other authors in the same issue. 

*Sir Fletcher Rylands in Bacon, Commer 
cial Arbitration (1928) Introduction. 


of the subject, 


Phillips, Counsel to National 


in Vol. 83 University of 


119, Dec. 1934? 
we should not be deluded by the pleas- 
ant tinkle of the word. We must rea- 
lize at the outset that we are talking 
about a legal device, a legal tool if you 
will, but nothing more. This tool we 
must put to the crucial test. And a 
crucial test means a comparison with 
the other tools which serve a purpose 
similar to an arbitration e. g., a refer- 
ence, an accord and satisfaction, a 
compromise, an attachment, an injunc- 
tion, a trial, an admission of the an 
tagonists’ contention—all of these are 
legal tools aimed to settle controver- 
sies; arbitration is no more and no 
less than one of them. Fach has its 
advantages and disadvantages; let us 
see what light this symposium can 
throw thereon. 

The idea that for better or worse 
business should turn to its own and 
not to publicly established processes 





[3] 
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of law is revolting if its is meant to 
apply to all business disputes. The 
arbitration device is too important and 
too worthwhile to be considered a uni- 
versal panacea, for when ill-advisedly 
entered into, it can result most disas- 
trously. The recent Vitaphone * con- 
troversy, wherein the parties admit- 
tedly spent $750,000 on an abortive 
arbitration, which was followed by 
court proceedings and an _ eventual 
compromise, ought to teach us that 
the device is not a pleasantly tinkling 
word and a process always assured of 
success. We might bear in mind such 
fiascos as the Willett-Sears case for 
comparative purposes. But when it 
becomes more and more common for 
laws to provide for the specific en 
forcement of arbitration agreements- 

making arbitration in effect the sole 
method of settling disputes once it has 
been agreed upon, and frequently pre- 
venting resort to the courts when they 
are imperatively needed—we can no 
longer view arbitration as a playful 
device wanted by capricious clients. 
The lawyer can no longer pass it off 
with a shrug of his shoulders. We 
should no longer have to rely on busi- 
ness articles and non-legal material. 
We must view a legal problem as a 
legal problem and not solely as a busi 
ness device or puzzle, like cost ac- 
counting or radio advertising. 

The ordinary lawyer has not had 
wide experience with arbitration; and 
perhaps because the business man has 
tried to advance the process as an ex- 
isting reality he reacts to the process 
in toto on the result obtained by it in 
the individual case. One good result, 
and he is “sold” on the process ; a con- 
trary one, and he will damn it. It 
is not fair to take such an attitude. 
We should examine the process and 
the arbitration laws impartially, ferret 
3 Vitaphone Corp. v. Electric Research 
Products, Inc. 19 Del. Ch. 247, 166 Atl. 
255, 19 Del. Ch. 354, 167 Atl. 845 (1933). 


[4] 
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out their weaknesses, praise where 


praise is due, reform where reform 
is necessary. Legislative committees 
composed of lawyers, all too frequent- 
ly oppose any bill which seems to en- 
courage arbitration, not on its merits 
or demerits, but because of an under- 
lying fear that arbitration may cut 
into fees, already diminishing _ toc 
fast. And this sort of opposition onl 
whets the appetite of the non-legal 
members on the floors of the legisla- 
tures to pass the bills regardless. 

The underlying social objection t 
arbitration as it is sold today is not 
that it deprives the lawyer of his fees, 
but that it deprives the business mat 
of counsel and advice on matters 
where he needs counsel and legal ad- 
vice; it denies the lawyer a_ chance 
to advise his client of the gravity of 
waiving all his rights to trial, to in- 
junction, to provisional remedy, t 
rules of laws, for a mess of pottage 
sold in the form of standardized ar 
bitration clauses. The Bar must de 
velop a healthy, sane attitude toward 
arbitration, based on the intrinsic mer- 
its of arbitration in the individual 
and on a desire to serve its cli- 
ents best, with or without it. 


case, 


Upon a wholesome legal viewpoint 
depends wholesome arbitration laws 
The laws before 1920 in the United 
States have clearly proven unsatisfac- 
tory; but despite professional pane- 
gyrics the modern laws passed _ since 
1920 have contributed to even greater 
unsolved difficulties and perplexities 

The law can do more for the busi- 
ness man than provide him with good 
arbitration law; it can in many in- 
stances provide rules which will make 
reference to arbitration unnecessary 
It may be that despite the alleged 
anachronisms in our present day trial, 
despite its cost, delay, and contentious- 
ness, parties can by proper contrac- 
tual control over adjective law obtain 
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in regularly organized courts the al- 
leged benefits of an extrajudicial 
method of settlement. It is for us to 
decide after analysis its comparative 
value, and whether it should be uti- 
lized in preference to, or in conjunc- 
tion with extrajudicial tribunals. Cer- 
tainly it is too important a subject to 
be dismissed with a bullyish statement 
that courts will never do. Its connec- 
tion with extrajudicial tribunals is so 
obvious that it generally has been er- 
roneously overlooked. 

Perhaps extrajudicial tribunals are 
but a flighty development, a tempo- 
rary expedient of a business world 
impatient with the tools provided by 
law. Perhaps they are a quasi per- 
manent—for nothing can be truly per- 
manent—solution to the difficulties 
constantly arising because of our fast 
moving economic life. Perhaps ex- 
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trajudicial tribunals will be absorbed 
as was the law merchant. Perhaps 
from the extrajudicial tribunals the 
law will learn the needs of business, 
take the best therefrom and incorpo- 
rate it in our legal system so that 
thereafter business will no longer need 
to turn to its own “courts.” Certain- 
ly, we feel, the legal order is capable 
of furnishing business like courts and 
business like law. Certainly we feel 
the business man will not complain 
if we take away the dilatory chicanery 
in our practice, which he condemns 
publicly, but expects and asks his 
counsel to pursue every time he hap- 
pens to be a defendant in an action. 
Certainly we trust that the law will 
be broadminded and __ far-sighted 
enough to synthesize the best that 
business can offer us with already ex- 
isting legal problems. 





The Plague of Judicial Opinions 


Extracts from 


Article by Joseph N. 


Ulman, Associate 


Judge of 


the Supreme Bench of Baltimore City, in Vol. XX XIII, 


No. 131, The 
I* conclusion, friends and fellow 
members of this Association let us 
ever remember that ours is a profes- 
sion dedicated to the public interest. 
From the days of the great Constitu- 
tional Convention when our Fathers 
produced that priceless document 
which is the cornerstone of our lib- 
erties down to this present troubled 
period, throughout the whole of our 
history, lawyers have dominated 
American life. It may be said truly 
that the greatness of America is the 
greatness of America’s lawyers. 
These words might be a quotation 
from at least one speech delivered at 
each of the forty-eight State Bar As- 
sociation meetings held this year. 


American Mercury 


[5] 


345, Nov. 1934 
During the same period many leading 
newspapers have urged thoughtful 
voters to give the layman preference 
whenever a lawyer runs against a lay- 
man for the State Legislature; and 
President Roosevelt, faced by unprece- 
dented difficulties and a tottering eco- 
nomic structure, turned for help to 
college professors rather than to law- 
yers. Today the vaunted leadership 
of the bar exists mainly in the imagi- 
nation of lawyers; the rest of the 
country wonders how successful the 
lawyers will be in their efforts to 
block reform. 

This eclipse of the leadership of 
lawyers in American life is not a re- 
cent phenomenon, and at least one po- 
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tent reason for it is to be found in 
the mechanics of our legal system. 
Elsewhere I have described the Ameri- 
can lawyer as a man with his eyes in 
the back of his head; and he must be 
so if he is to be a good lawyer. It 
is well known that the common law is 
primarily a system of precedents; yet 
[ am sure few laymen realize the ex- 
tent to which that system has buried 
itself in a mass of printed pages that 
obscures thought, stifles initiative, and 
stultifies its practitioners. 

If all the judicial opinions written 
and printed in a single year in the 
United States were laid end to end 
they would reach from confusion to 
futility. Judicial logorrhea has be- 
come a disease that will soon call for 
psychiatric treatment if the legal pro- 
fession itself does not seek and find a 
cure for it. 

American lawyers, however, are 
positive that this system of precedents 
is the wisest and best system of law 
ever conceived by the mind of man; 
and I do not hope even faintly to see it 
supplanted by any other system. Even 
a revolution might fail to disturb so 
deeply rooted a folkway. Neverthe- 
other peoples have achieved 
something they fondly believe to be 
civilization without laying upon their 
legal systems this blighting hand. 

It would transcend the limits of this 
paper to attempt to rehearse even 
briefly the arguments pro and con up- 
on the supposed advantages of the 
common law system versus the code 
system. The strange thing is that the 
advocates of each ascribe to it pre- 
cisely the same virtues that they deny 
to the other. Uniformity, certainty, 
flexibility—these are supreme in com- 
mon-law countries, non-existent in 
code countries, according to the tes- 
timony of common lawyers. 

In fact, so deeply ingrained is our 
habit of writing judicial essays that 
when we deliberately set out to sim- 
plify and to render uniform any small 


less, 


AND 


[6] 
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segment of the law by reducing it te 
codified form, we begin almost im- 
mediately to undo what we have done 
by writing long-winded expository 
opinions about it. That has been the 
history of the Uniform Negotiable In. 
struments Law, for example ; and that 
will be the history of every attempt 
to simplify the common law so long 
as our judges allow themselves the 
untrammeled luxury of writing a 
opinion in support of every 
they hand down. 


decisior 


The trouble is that we behave as 
though we have no real confidence in 
our own institutions and in the off- 
Most of 
our State constitutions make it man- 
datory that decisions of their highest 


cials we set to man them. 


courts shall be supported by writter 
opinions. 


But does it follow that the judge's 
must take the 
form of a long essay and that it must 
Most judicial opinions 


statement of reasons 


be printed? 
are mere repetitions of the obvious 


few would ever see the light of da 


if subjected to the editorial approva 
of any competent critic of the Englisl 
language. 
the only author in the world who cai 
be assured of the publication and sal 


of his literary output no matter how 


poor it is. 
What, 
| tind a suggestion of an answer 1 
one of Mr. Justice 
pages. He says: 


“Of the cases that come 
in which I sit, a majority, I think, 
with semblance of reason, 
way but one. 
alike are plain. 
so to speak, 


alone doubtful. 
be dissected 


situation comes within one district 


The traveler who 


A common law judge is 


then, are we to do about it’ 
Cardozo’s brilliant 


before the cout 
could not 
be decided in any 
The law and its applicatior 
Such cases are predestined 
to affirmance without opinion 
In another and considerable percentage, the 
rule of law is certain, and the applicatior 
A complicated record mus: 
; the narratives of witnesses must 
be analyzed to determine whether a giver 
or af- 
other upon the chart of rights and wrongs 
knows that a_ railroa¢ 


crosses | 
trains. 
In num 
the lands 
er vision 
thing ha 
traveler 
ind othe 
opinion 
mains U1 
itcome. 
age, not 
as to be 
way or | 
will ad\ 
metim 
These a 
ment in 
tunity al 


If tl 


T 


B 


“We 
efore 
our m¢ 
tions al 
criticis1 
busines 
come t 
Americ 
shaken 
the ful 
can see 
the imy 
civiliza 
weakne 
now er 
some t 
of wha 

Fron 
lawyer 
true, | 

LExtr 
he dedi 
versity « 
















































































Y it t 
st im- 
ve done 
OSitory 
een the 
ible In- 
ind that 
attempt 

long 
ves the 
ing al 


lecisior 


lave as 
lence in 
he off- 
lost of 
it man- 
highest 
writte! 


judge's 
ake the 
it must 
ypinions 
I yviOUS 


of day 
pprova 
Eneglis! 
udge 1 
vho Cal 
ind sal 

how 


bout it? 


swer Il 


brilliant 


the court 


‘ould not 


ed in any 


pplicatior 
edestined 
opinion 


tage, the 


»plicatior 


ord mus 
sses must 


a giver 


t or an 
| wrongs 
railroa¢ 








CASE AND 


sses ith must look for approaching 
trains | is at least the general rule 
1 numle< less litigations the description ol 
the landscape must be studied to see wheth 
er vision has been obstructed, whether some 
thing has been done or omitted to put the 
traveler off his guat Often these cases 
ind others like them provoke difference of 
pinion an judges. Jurisprudence re 
iains untouched, however, regardless of the 


there remains a percent- 
and yet not so small 
gible, where a 
will count for the future, 


l*inally, 
10t large 
yly 


indeed, 


decisic ym one 





way or the other, 


will advance or retard, sometimes much, 
ietimes little, the development of the law. 
hese are the cases where the creative ele 
ment in the judicial process finds its oppor- 
tunity and power. ] 
lf the constitution of your State 
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compels you to file a written opinion 
in every case, see to it that the con- 
stitution is amended. ‘That simple 
remedy ought not to be impossible of 
achievement. ‘The American people 


really do believe in the mental and 
moral integrity of its judges and 
would accept decisions of its high 
courts even if they were not backed 


up by confused and confusing opin- 
ions. After all, only 6% of the whole 
number of cases tried ever reach ap- 
pellate courts and give rise to judicial 
The other 94% are heard be- 
fore judges who decide them and have 
done with them. The losing side 
curses the judge, perhaps; but the ap- 
pellate judge who files a written opin- 
ion is cursed no less roundly. 


essays 





The Public Influence of the Bar’ 


By Justice Harlan F. 


“We meet at a time when, as never 
history of the country, 
ur most cherished ideals and _ tradi- 
tions are being subjected to searching 
criticism. The towering edifice of 
business and industry, which had _ be- 


efore in the 


ome the dominating feature of the 
American social structure, has been 
shaken to its foundations by forces, 





he full significance of which we still 
can see but dimly. What had seemed 
the impregnable fortress of a boasted 
civilization has developed unsuspected 
weaknesses and in consequence we are 
now engaged in the altogether whole- 
some task of critical re-examination 
of what our hands have reared. 

From this inquiry the law and the 
lawyer may claim no immunity. It is 
true, if tradition and history are 
Extracts from an 
the dedicati: n of the L: 
versity of Michigan, on 


address delivered at 
iw Quadrangle, Uni- 
June 15, 1934. 


Stone, of the U 
from 48 Harvard Law 


[7] 


S. Supreme Court, 
Review 1, Nov. 1934 


guides, that we may rightly look to 
the Bar for leadership in the preserva- 
tion and development of American in- 
stitutions. Specially trained in the 
field of law and government, invested 
with the unique privileges of his of- 
fice, experienced in the world of af- 
fairs, and versed in the problems of 
restate organization and administra- 


tion, to whom, if not to the lawyer, 
may we look for guidance in solving 


the problems of a sorely stricken social 
order? 

No tradition of our profession is 
more cherished by lawyers than that 
of its leadership in public affairs. 
We dwell upon the part of lawyers in 
the creation of the Federal Constitu- 
tion and in the organization of the 
national government and of our fed- 
eral and state judicial systems. The 
role they played in politics and govern- 
ment in the first half of the last centu- 
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s a familiar part of our history. 
The great figures of the law 

stir the imagination and inspire our 
reverence according as they have used 
their special training and gifts for the 
advancement of the public interest. 
Coke, standing steadfast against the 
encroachment of the Crown on the 
prerogatives of parliament; John 
Hampden, with his group of famous 
counsel resisting in the courts the levy 
of ship money by the Crown; James 
Otis, the stalwart defender of the 
right of free speech, throwing up his 
commission as Advocate General of 
Massachusetts to argue against writs 
of assistance; John Marshall, with 
prophetic vision, welding the clashing 
states into a united nation; all are 
names to which we recur as symbols 
of the power of public leadership ex- 
ercised by the Bar at its best. 

And so I recur to the question which 
I raised a little time ago, whether Mr. 


ry 


Cook was right in his belief that yf 
can continue to look to the Bar fy | 
the preservation and development 
American institutions, and I answer; 
confidently in the affirmative. It wi 
realize that expectation as he conten. 
plated that it would, through the groy. 
ing influence of the law schools, whos 
character, as he declared, determine 
the character of the legal profession 
through closer association and q 
operation of this and other schools ¢ 
law with the Bar in the worthy tas 
of building up a new morale in tk 
profession, fitted to the new condition 
under which it must do its work. 
is a happy augury for the future th: 
the central idea around which this ir 
stitution, so nobly conceived, has bee: 
built is that the continued capacity ¢ 
the profession to guide the develo; 
ment of American institutions involve 
an educational process in which i 
schools rightly have their part.” 





Are Unfair Methods of Competition 
Actionable at the Suit of a 
Competitor ?' 


Article 
of Law, University of 
Law Review 


Extracts from 


e£ steps which have recently 

been taken, both through Federal 
and state legislation, to regulate trade 
practices by outlawing what have been 
denominated “unfair methods of com- 
petition” have brought to the fore a 
problem that has vexed lawyers and 


1JIn this article Professor Grismore dis- 
cusses the problem both at common law and 
under the statutes. These extracts have been 
taken from that portion of his article dealing 

with the situation at common law. 
[ 


by Grover 
Michigan, 


C. 


Grismore, Professor 
33 Michigan 


321, Jan. 1935 

legal writers for a long time. T! 
question is whether a competitor wh 
has been injured as a result of a rival 
use of one of the condemned metho‘ 
of competition can maintain any acti 
either at law or in equity against th 
wrongdoer. 

Two lines of inquiry suggest thet 
selves at the outset: (1) Has the cot 
mon law developed any general pri 
ciples which justify the conclusie 
that a man is committing a leg 
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CASE 


wrong g agains st his competitor when he 
engages in what we today know as 
unfair competition? (2) Assuming 
such general principles to exist, is 
there anything in the applicable state 
of Federal statutes which would pre- 
clude the application of — prin- 
ciples either in gener ral or specitical- 
ly to those types of cases in which the 
competition alleged to be legally un- 
fair is so only because it Is made un 
fair by statute? 

It is perfectly clear that no nomi 
nate tort of unfair competition, in the 
sense in which we use that phrase to- 
day, has even been recognized by the 
common law. The later common law 
of this country, it is true, did know 
a tort which it sometimes called ‘“un- 
fair competition,” but the phrase so 
used was simply another name for 
one particular kind of unfair compe- 
tition, namely, “passing off,” as dis- 
tinguished from what is known as 
trade mark infringement. 

On the other hand, there is a fun- 
damental principle running through 
the law of torts which would justify 
our saying that unfair competition is 
actionable. This is the principle that 
when one man intentionally inflicts 
temporal damage upon another he 
must make recompense to that other, 
unless he can justify his conduct. 
While it has been asserted that such 
a generalization is not warranted by 
the decided cases, there is weighty au- 
thority in its support. Certainly he 
who makes this assertion has the bur- 
den of proof, since he casts a reproach 
upon our law which it ought not to 
have to bear. It is inconceivable that 
a matured legal system such as ours 
should be so inflexible as to adhere 
indefinitely to the view that relief for 
an injury can be had only if the par- 
ticular conduct falls within the limits 
of some nominate tort, such as as- 
sault, deceit, defamation, etc. Obvi- 
ous as this would seem to be, it will 
have to be admitted that the courts 
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have been slow to recognize this gen- 
eral principle as applicable in cases 
involving trade relationships. 

This reluctance on the part of our 
courts to recognize that a trader has 
any general right to be protected 
his interest in anticipated business re- 
lationships becomes especially appar- 
ent when we consider the evolution 
of the law relating to trade marks and 
trade names. In this field, it has giv- 
en rise to the anomalous distinction be- 
tween “trade marks” and “trade 
names” with its concomitant distinc- 
tion between an action for trade mark 
infringement and one for so-called un- 
fair competition. In the earliest cases 
dealing with this question it was held 
that one was not entitled to relief 
against “passing off” through the use 
of one’s trade marks unless the wrong- 
doer was guilty of fraud and deceit. 
Deception has, of course, always been 
recognized as tortious conduct. The 
only difficulty encountered in working 
out the tr ade mark user’s right to re- 
lief on this theory was that it was 
not he who had been deceived. The 
one deceived was the prospective cus- 
tomer whose patronage the wrongdo- 
er had diverted. 

It has been the law from a very 
early day that if one diverts a com- 
petitor’s patronage by intimidating 
his customers by means of an assault, 
an action will lie. 

The common law has, of course, al- 
ways recognized as deserving of legal 
protection one’s interest in having his 
reputation unsullied. Consequently, 
the diversion of custom through what 
amounts to a slander or libel has long 
been actionable. 

So-called slander of title and dis- 
paragement of property appear to be 
offshoots, in part from those cases 
in which the interest protected is the 
personal reputation of the plaintiff, 
and in part from the cases holding 
that the plaintiff is entitled to protec- 
tion against harm resulting incidental- 
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ly from the deception of third per- 
sons. 
After considerable hesitation our 


law has come to recognize and to give 
legal protection to a proprietary in- 
terest in contract relationships. So 
far has this development now gone 
that mere competition is under no cir- 
cumstances a justification for inducing 
breach of contract. 

So also it is generally agreed that 
one who obtains a competitor’s trade 
secret, either by fraud or by inducing 
a breach of confidence, is guilty of an 
actionable wrong. 

On the other hand, diversion of 
custom by coercion of a competitor’s 
customers by conduct not tortious as 
to others or criminal has generally 
been held not to give the competitor 
a right of action. 

Somewhat inconsistently, it would 
seem, it has been held that one who is 
not a rival is liable if he diverts an- 
other’s patronage unless he has a valid 
justification for his conduct. 

Apparently for a time it was thought 
that the cases in which relief for un- 
fair competition had been given could 
be generalized on a theory of malice 
—on the basis of the idea that a per- 
son has a legal right to be free from 
injuries caused by acts done malicious- 
ly, and that therefore malicious acts 
are per se tortious. It soon became 
clear, however, that no such general 
right had ever been recognized. More- 
over, were it to be recognized, it would 
not cover all of the cases in which 
relief for unfair competition has been 
given without giving the term “malice” 
connotations which it can hardly be 
said to bear, so that it would be worth- 
less as a guide to decision. 

What is the explanation of this un- 
willingness of the courts, especially 
in suits by a competitor, to recog- 
nize as worthy of legal protection the 
trader’s general interest in freedom 
to enter into anticipated business re- 
lationships? It cannot be said that 
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they do not regard the interest , 
legitimate one. We have already g 
that they did give it indirect pro 
tion in many cases and direct pro 
tion in. cases in which the defené 
was not a rival. Also, the com 
law gave this interest a propriety 
character for some purposes It 
early recognized that what was c 
“good will,” which was simply anet 
name for this interest, 1s a valy 
asset, capable of legal transfer by| 
ter or sale. Indeed, the common 
was willing to facilitate its trans 
by making an exception to its ws 
doctrines as to contracts in restr 
of trade. It recognized that 
seller might properly enter int 
agreement that would be in unlay 
restraint of trade, were it not for: 
fact that his agreement was esse 
to enable the trader to make the 1 
out of his good will. 

The probabilities are that the lav 
it did in fact develop, was the re: 
of a subconscious but perfectly 1 
ural reaction against the state of 
fairs that existed in Ingland pr 
to the Industrial Revolution. 
those days monopoly was the rule 
competition the exception. What 
the market monopolies, the euild: 
nopolies. and monopolies based wy 
the royal patent, both in national 2 
international trade, there was | 
little opportunity for the free play 
competition. It was only after a lo 
struggle that these fetters were c 
off and men became free to engage 
trade and business at will. It ist 
strange that in the course of that lo 
struggle freedom to engage in bu: 
ness should have become a fetish; t! 
it should have come to be looked uj 
as one of man’s God-given or natw! 
rights. 

This is in accord with the hist 
of the development of human insti 
tions in general. In that historv ' 
find that the reaction from one e 
treme usually leads to the other. 
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CASE 


is only after both extremes have been 
tested and found wanting that we are 
able to reach the safe middle ground. 
It is true there are not wanting those 
who, having forgotten this history, 
contend that competition is an out- 
worn and outmoded conception; that 
what we need is regulated monopoly. 
However, we do not need to go so far 
in order to espouse the view that a 
competitor should have relief against 
the excesses of competition. All we 
need to do is to recognize that the 
pendulum swung too far in its reac- 
tion from monopoly when it refused 
to recognize as basic and as worthy 
of legal protection the general inter- 
est in freedom from diversion of ex- 
pected patronage. All we need to say 
it that he who would compete must 
justify his competition by showing 
that it is fair as judged by the pre- 
vailing standards of business conduct. 
The difficulty in the past has grown 


very largely out of the fact that 
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judges have been wont to speak in 
terms of absolutes, particularly as re- 
gards the right to compete. Of course, 
there is no absolute right either to 
compete or to be free to enter into 
anticipated business _ relationships. 
Both interests are worthy of legal rec- 
ognition within limits that can be satis- 
factorily defined and reconciled on the 
basis of the principle of fair compe- 
tition. 

It appears, therefore, that unless we 
are prepared to reject the principle 
which was accepted by the Supreme 
Court in the Associated Press case, 
and to revert to the irrationality and 
inflexibility that resulted from the ac- 
cidental, historical fact that our legal 
principles in their infancy had to de- 
velop in the framework of a rigid for- 
mulary system of procedure, there is 
no reason for saying that a competi- 
tor may not have redress for injuries 
caused by the use of an “unfair meth- 
od of competition.” 
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Attachment — of redemption mon- 
ey. In Allen v. Larson, N. D. — 
94 A.L.R. 1046, 256 N. W. 178, it was 
held that where money is in the hands 
of the sheriff for the redemption of 
property sold under mortgage fore- 
closure, and there is no duty upon the 
part of the sheriff except to pay the 
money to the holder of the certificate 
of sale, such money is subject to at- 
tachment while in the possession of 
the sheriff. 

Annotation: Redemption money in 
hands of officer as subject to attach- 
ment, garnishment, or execution. 94 


A.L.R. 1049. 


Attorney’s lien — defendant's duty 
to protect. In Noell v. Missouri Pa- 
cific Railroad Company, — Mo 
94 A.L.R. 684, 74 S. W. (2d) 7, it 
was held that a defendant against 
whom judgment was taken for an 
amount fixed by agreement between 
the parties and who before paying it 
immediately informed the attorney for 
the plaintiff in an action brought in 
another state on the same cause of ac- 
tion of the fact that judgment had 
been obtained, notified him to take 
such steps as he should deem neces- 
sary to protect his lien, and instituted 
a proceeding in a court of equity to 
impound the judgment for the pur- 
pose of having claims thereto deter- 
mined, is under no such duty to liti- 
gate in such proceeding the existence 


and validity of the lien as will rende1 
him liable for the amount of the lien 
because of his failure to do so. 

Annotation: Affirmative duty of 
defendant to protect lien of plaintiff's 
attorney. 94 A.L.R. 695. 


Banks computing dividends to 
secured creditor on insolvency. In 
First Wisconsin National Bank of 
Milwaukee v. Kingston, 213 Wis. 681, 
94 A.L.R. 465, 252 N. W. 153, it was 
held that a secured creditor of an in- 
solvent bank is entitled to dividends 
upon the full amount of his claim un- 
til such claim is fully paid, rather than 
upon the balance remaining after cred- 
iting thereon the amount realized by 
the enforcement of the security. 

\nnotation: Treatment of collater- 
al held by - a of insolvent or 
bankrupt. 94 A.L.R. 468. 


Banks multiplicity of suits as 
to stockholder’s liability. 1n Broder 
ick v. American General Corporation, 
94 A.L.R. 1359, 71 F. (2d) 864, 1 
was held that equity has no jurisdic 
tion, on the ground of prevention of 
multiplicity of suits, of a suit by a 
state superintendent banks as offi- 
cial liquidator of an insolvent bank 
against a number of its stockholders 
to collect a statutory assessment de- 
termined by him to be necessary. 

Annotation: Jurisdiction of equity 
on the ground of avoiding multiplicity 
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CASE AND COMMENT 


of actions at law of suit to enforce 
statutory liability of stockholders or 
to enjoin actions at law in that regard. 


©o4 A.L.R. 1372. 


Bloodhound evidence — laying 
foundation for. In Bullock v. Com- 
monwealth, 249 Ky. 1, 94 A.L.R. 407, 
60 S. W. (2d) 108, it was held that 
the qualifications of a dog to follow 
the trail of a human being, so as to 
render admissible evidence that start- 
ing from the scene of a murder he 
trailed to the home of accused, are 
sufficiently established by the testi- 
mony of his owner, detailing the 
method used in training the dog, the 
length of time it had been trained, its 
aptness, accuracy, experience, and de- 
pendability, and that he had_ pur- 
chased both the father and the mother 
of the dog as full-blooded pedigreed 
bloodhounds, although he was unable 
to swear that the dog had no other 
blood than that of a pedigreed blood- 
hound. 

Annotation: TFvidence of trailing 


by dogs. 94 A.L.R. 413. 


Bonds — increase in public officer's 
juties. In City of Rice Lake v. Jen- 
cen, — Wis. —, 94 A.L.R. 609, 255 N. 
W. 130, it was held that where a city 
ouncil acted within its authority in 
requiring the city clerk to discharge 
the duties of comptroller and of cash- 
ier of city-owned utilities, his bond for 
the faithful performance of the duties 
f clerk covers defalcations as cashier 
{ the utilities and neglect of duty as 
comptroller. 

Annotation : Liability on bond of 


public official or employee as affected 


change in principal’s duties. 94 


\.LR. 613. 
Chattel Mortgage lien on crops 


rown after mortgagor's death. In 
Fawcett Inv. Co. v. Rullestad, — 
lowa, — 94 A.L.R. 800, 253 N. W. 
131, it was held that a mortgage of 
tops to be grown on certain land is 
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wn 


ineffective as against the heirs of the 
mortgagor to create a lien on crops 
grown after his death. 

Annotation: Chattel mortgage on 
crops to be grown, or provision in real 
estate mortgage covering such crops, 
as affected by death of mortgagor or 
sale of land before crop is planted. 94 
A.L.R. 803. 


Conflict of Laws — action by wife 
against husband. In Gray v. Gray, — 
N. H. —, 94 A.L.R. 1404, 174 A. 508, 
it was held that the fact that a wife 
is not precluded by the law of the 
state of the matrimonial domicil from 
suing her husband for negligence does 
not enable her to sue him there for in- 
juries sustained in an automobile ac- 
cident in another state under the law 
of which she could not have sued him. 

Annotation: Conflict of laws as to 
right of action as between husband 
and wife or parent and child. 94 


A.L.R. 1410. 


Contracts — agreement to indem- 
nify county against expense of at- 
tempt to extradite if it proves unsuc- 
cessful. In Milwaukee County v. B. 
D. Van Den Berg, — Wis. —, 94 
A.L.R. 352, 255 N. W. 65, it was held 
that an agreement to indemnify the 
county against the expense of extradi- 
tion proceedings if the attempt to ex- 
tradite should prove unsuccessful is 
without consideration and void as 
against public policy. 

Annotation: Bond to indemnify 
public against expense of extradition 
or other criminal proceedings in event 
they are unsuccessful as contrary to 
public policy. 94 A.L.R. 355. 


Contracts — promise to pay when 
able. In Mock v. Trustees of First 
Baptist Church of Newport, 252 Ky. 
243, 94 A.L.R. 716, 67 S. W. (2d) 9, 
it was held that an agreement by an 
architect who had prepared plans for 
a church edifice, to wait for a balance 
due him for his services until such 
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CASE AND 


time as the church, in its judgment 
and discretion, should be financially 
able and deem it advisable to erect and 
complete the building, does not re- 
quire him to wait more than a reason- 
able time, even though at the end of 
that time the church does not regard 
itself as being financially able to com- 
plete the structure. 

Annotation: Construction and ef- 
fect of promise to pay when promisor 
is able. 94 A.L.R. 721. 


Constitutional Law — preference 
of particular classes of employees in 
payment of wages. In McErlain v. 
Taylor, — Ind. —, 94 A.L.R. 1284, 
192 N. E. 260, it was held that a stat- 
ute creating a preference in the dis- 
tribution of the assets of an insolvent 
employer in favor of “manual and 
mechanical laborers,” as against all 
other types of wage-earning em- 
ployees, is unconstitutional as making 
a classification for which there is no 
reasonable basis. 

Annotation: Constitutionality of 
statute giving a lien for, or preferring 
claims of employees for, wages in 
case of insolvency of employer. 94 


A.L.R. 1287. 


Damages — funeral expenses as 
element of. In State v. Cohen, — 
Md. —, 94 A.L.R. 427, 172 A. 274, 
it was held that funeral or mourning 
expenses are not elements of the dam- 
ages recoverable in a death action. 

Annotation: Funeral expenses as 
element of damages for wrongful 
death. 94 A.L.R. 438. 


Divorce — change of provision as 
to alimony or support of children. In 
Adair v. Superior Court, — Ariz. —, 
94 A.L.R. 328, 33 P. (2d) 995, power 
retroactively to modify provisions of 
a divorce decree with respect to ali- 
mony or the support of children, so as 
to increase or reduce the amount of 
instalments after they have become 
due, was held not conferred by a stat- 


COMMENT 


———— 


ute authorizing the court to amen 
revise, and alter such provisions q 
may be just and as the circumstan 
of the parents and the welfare of 
children may require. 

Annotation: Power of court 
modify provisions of divorce decrd 
for alimony or support of child as 
spects past-due instalments. 


A.L.R. 331. 


Dogs—damages for killing. In Wi 
cox v. Butt’s Drug Stores, Inc., 
N. M. —, 94 A.L.R. 726, 35 P. (24 
978, it was held that damages {fy 
causing the death of a dog can includ 
no allowance for its sentimental valy 
to its owner. 

Annotation: Damages for killing « 
injuring dog. 94 A.L.R. 729. 


Dying Declarations — incomplete 
ness of. In Daughters v. Commor 
wealth, — Ky. —, 94 A.L.R. 673,73 
S. W. (2d) 10, it was held that¢ 
statement made by the victim of: 
homicide, though under the sense of 
impending death, is not admissible a 
a dying declaration where the decla 
ant said that he did not want anyon 
else but the person to whom he wa 
talking to know how it happened an 
that he was not telling all that 
curred. 

Annotation : 


Admissibility of 4 
ing declarations as affected by th 


94 A.L.R. 679. 


Evidence — intent of testator. 
Calder v. Bryant, 282 Mass. 231, $ 
A.L.R. 18, 184 N. E. 440, it was he 
that evidence that a testator did » 
like his wife’s relatives is admissib 
as bearing on the question of his intes 
tion to exclude her from taking und 
a bequest to his “heirs” of the rt 
mainder expectant upon the determin 
tion of a trust for her life and that¢ 
a daughter. 

Annotation: Admissibility of & 
trinsic evidence to aid interpretaticg 
of will. 94 A.L.R. 26. 


incompleteness. 
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CASE AND 


Evidence — opinion evidence as 
to speed. In Enghlin v. Pittsburg 
County Railway Company, — Okla. 
—, 94 A.L.R. 1180, 36 P. (2d) 32, it 
was held that persons of intelligence 
and observation may testify as to the 

d of a moving automobile without 
qualifying as experts; the lack of ex- 
pert knowledge concerning such mat- 
ter affects the weight to be given by 
the jury to such evidence rather than 
the competency of the witness. 

Annotation: Opinion evidence as 
to speed of automobile. 94 A.L.R. 
1190. 


Exemplary damages — in action 
for death. In Florida East Coast Rail- 
way Company v. McRoberts, 111 Fila. 
278, 94 A.L.R. 376, 149 So. 631, it 
was held that exemplary damages are 
not recoverable under statute creat- 
ing in favor of the statutory benefi- 
ciaries a right of action for causing 
the death of a person under circum- 
stances which would have enabled the 
injured person himself to maintain 
an action had he lived, for such dam- 
ages as the persons entitled to sue may 
have sustained by reason of the death 
of the person killed,—even where the 
facts of the case would warrant the 
recovery of punitive damages had not 
death ensued from the negligence 
proved. 

Annotation: Exemplary or puni- 
tive damages as recoverable in action 
for death. 94 A.L.R. 384. 


Exemptions — automobile used 
for going to and from work. In 
Julius v. Druckrey, — Wis. —, 94 
A.L.R. 293, 254 N. W. 358, it was 
held that an automobile used by a 
debtor in going to and returning from 
his place of work may be found to be 
“used or kept for the purpose of car- 
tying on the debtor’s trade or busi- 
ness” within the meaning of a statute 
exempting from seizure on execution 
any automobile so used. 


COMMENT 


Annotation: Exemption of auto- 
mobiles from seizure for debt. 94 
A.L.R. 299. 


Extradition — inquiry into mo- 
tive for requisition. In People v. Mur- 
ray, 357 Ill. 326, 94 A.L.R. 1487, 192 
N. E. 198, it was held that a state 
statute providing for the release of one 
whose extradition is sought, if the req- 
uisition was not made in good faith 
but for some ulterior purpose other 
than the punishment of crime, is void 
as conflicting with the intent and 
meaning of the extradition clause of 
the Federal Constitution. 

Annotation: Motive or ulterior 
purpose of officials demanding or 
granting extradition as proper subject 
of inquiry. 94 A.L.R. 1493. 


Insurance — effect of reinstate- 
ment on incontestable clause. In II- 
linois Bankers’ Life Association v. 
Hamilton, 188 Ark. 887, 94 A.L.R. 
1194, 67 S. W. (2d) 741, it was held 
that the incontestable clause of a life 
insurance policy, and a_ provision 
therein making reinstatement in case 
of lapse conditional only on the fur- 
nishing of satisfactory evidence of in- 
surability and the payment of all past- 
due premiums with interest, operate 
to preclude the insurer from condi- 
tioning the validity of the reinstated 
policy upon the truth of the represen- 
tations made by the insured in the ap- 
plication for .reinstatement, or from 
setting up misrepresentations therein, 
where the original contestable period 
had expired. 

Annotation: Insurance: incontes- 
table clause as affected by reinstate- 
ment. 94 A.L.R. 1200. 


Former Jeopardy — conviction of 
lewd and lascivious conduct as affect- 
ing prosecution for adultery. In State 
v. Brooks, — Wis. —, 94 A.L.R. 401, 
254 N. W. 374, it was held that a con- 
viction on a charge of lewd and las- 
civious conduct does not constitute a 
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CASE AND 


bar to the prosecution of the defend- 
ant for adultery based on the same 
conduct. 

Annotation: Conviction or acquit- 
tal on charge which includes element 
of illicit sexual intercourse as bar to 
prosecution for adultery. 94 A.L.R. 
405. 


Injunction — against unlicensed 
practice of law. In Fitchette v. Tay- 
lor, — Minn. —, 94 A.L.R. 356, 254 
N. W. 910, it was held that injunction 
is a proper remedy to prevent such 
practice, when asked by attorneys act- 
ing for themselves and other affected 
members of their profession. The 
character ‘of their special right to 
practise law, as a special privilege or 
franchise and so a property right, is 
enough to justify relief by injunction. 

Annotation: Injunction as proper 
remedy to prevent unlicensed practice 


of law. 94 A.L.R. 359. 


Insurance — failure of attempted 
appraisal of loss. In Norwich Union 
Fire Insurance Society v. Cohn, 94 
A.L.R. 494, 68 F. (2d) 42, it was held 
that an insured who has, by nominat- 
ing a competent and disinterested ap- 
praiser, complied with a provision of 
a fire insurance policy for an apprais- 
al in case of disagreement as to 
amount of loss, may, if the appraisal 
fails without his fault, bring an ac- 
tion on the policy without seeking or 
consenting to further appraisals, not- 
withstanding the policy provides that 
the loss shall not become payable un- 
til sixty days after its ascertainment, 
“including an award by appraisers 
when appraisal has been required,” 
where the policy also provides that 
no suit thereon shall be sustainable 
“until after full compliance by the in- 
sured with all the foregoing require- 
ments, nor unless commenced within 
twelve months next after the fire.” 

Annotation: Failure of attempted 
appraisal under policy of insurance 


COMMENT 


——s 


as affecting rights and remedies of 
parties. 94 A.L.R. 499. 


Malicious Prosecution — probg. 
ble cause.’ In Groda v. American 
Stores Company, 315 Pa. 484, % 
A.L.R. 738, 173 A. 419, it was held 
that in an action for malicious prose. 
cution, neither an acquittal of the de. 
fendant in the criminal prosecution, 
nor the ignoring of a bill against him 
by the grand jury, nor his discharge 
by the examining magistrate, consti- 
tutes proof of want of probable cause 
or shifts the burden of proof to the 
defendant in the civil action. 

Annotation: Acquittal, discharge, 
or discontinuance as evidence of want 
of probable cause in action for mali- 
cious prosecution. 94 A.L.R. 744. 


Mortgage — effect of financial de- 
pression on enforcement. In Federal 
Land Bank of Omaha v. Wilmarth, 
— Iowa, —, 94 A.L.R. 1338, 252 N. 
W. 507, it was held that equity will 
not refuse to foreclose a mortgage be- 
cause a financial depression has ab- 
normally depreciated the market value 
of the mortgaged property and made 
money more valuable than it was at 
the time the loan was made. 

Annotation: Financial depression 
as justification of moratorium, or oth- 
er relief to mortgagor. 94 A.LR 
1352. 


Parol Evidence — identity of lega- 


tee. In Northern Trust Company v. 
Perry, 105 Vt. 524, 94 A.L.R. 7, 168 
A. 710, it was held that upon the issue 
whether Albert George Perry, rather 
than his father, Albert Perry, was the 
intended beneficiary of a bequest in 
the will of a female relative to “Al 
bert Perry,” evidence that when Al 
bert George Perry took leave of tes- 
tatrix on. the occasion when he had 
been introduced to her as “Cousin 
Albert,” she said that his father and 
mother were to be congratulated on 
having such a son and that she wished 
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that there were more boys to carry the 
name down (her name being Perry), 
was admissible, over the objection 
that it was hearsay, to show that tes- 
tatrix was kindly disposed to him, 
that he had made a good impression 
upon her, and that she knew him as 
“Albert Perry.” 

Annotation: Admissibility of ex- 
trinsic evidence to aid in interpreta- 
tion of will. 94 A.L.R. 26. 


Principal and agent — authority 
to indorse check. In Rosacker v. 
Commercial State Bank, — Minn. —, 
904 A.L.R. 551, 254 N. W. 824, it was 
held that an attorney engaged merely 
to make a collection has no implied 
authority to indorse for his client a 
check received in payment of the 
claim. Exceptional circumstances 
might imply the power, but we do not 
find them here. 

Annotation: Authority of agent to 
indorse and transfer commercial pa- 


per. 94 A.L.R. 555. 


Principal and Surety — paid sure- 
ty, rule of construction. In New York 
Indemnity Company v. Hurst, 252 Ky. 
59, 94 A.L.R. 864, 66 S. W. (2d) 8, 
it was held that while the obligations 
of an uncompensated surety are strict- 
ly construed in favor of the surety, 
those of compensated sureties are to 
be construed most strongly against the 
surety and in favor of the indemnitee. 

Annotation: Liability of surety 
company as distinguished from that of 
gratuitous surety. 94 A.L.R. 876. 


Public Bonds — facsimile signa- 
ture on. In Smith v. Curran, 267 
Mich. 413, 94 A.L.R. 766, 255 N. W. 
276, it was held that the requirement 
of a city charter that all bonds issued 
by the city shall be signed by the may- 
or, countersigned by the comptroller, 
and attested by the city clerk, and bear 
a statement to be signed by the city 
treasurer, is not satisfied by facsimile 
signatures printed on bonds, so as to 


ler to countersign bonds so prepare, 
even though the use of facsimile s& 
natures may have been authorized} 
the common council. 

Annotation: Printing, lithograg 
ing, or other mechanical signature ¢ 
public bonds, coupons, or other pubk 
pecuniary obligation. 94 A.L.R. 7 


render it incumbent on the comptn Z 


Public Officers — liability for mi: 
takes in records. In Fisher v. Leni 
Clerk, 180 La. 195, 94 A.L.R. 148 
156 So. 220, it was held that a nf 
corder of mortgages and the surely 
on his bond are liable for the loss suf 
tained by one who loaned mom 
on the faith of a record which erromy 
ously showed that the inscription off 
certain mortgage had been canceleify 
where the cancelation was made by 
deputy without due investigation. ff 

Annotation: Liability of off 
charged with duty of keeping recor 
of instruments affecting title to or it 
terest in property for mistakes or & 
fects in respect to records. 94 AL} 
1303. 


Railroads — use of lands in righ 


of way. In Voorhies v. Pere Mz. 
quette Railway Company, 263 Mid 
431, 94 A.L.R. 520, 248 N. W. 8 
it was held that it is not beyond tk 
charter powers of a railroad compay 
to lease surplus land of its right 
way which it owns in fee absolute, fv 
the drilling of gas and oil wells, 
long as the operations do not interfer 
with its railroad business or endangt 
the public safety, as is the case wher 
an unimportant branch line me 
through wild and unoccupied land & 
voted to the production of oil and gi 
and no greater danger will result fros 
drilling on the right of way than « 
the adjacent property. 

Annotation: Right of railroad com 
pany to use or grant use of land? 
right of way for other than railrow 
purpose. 94 A.L.R. 522. 
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Current U. S. Decisions Selected 
from Law. ed. Advance 
Opinions 


The Gold Clause Cases—private 
contracts—gold certificates—Lib- 
erty Bonds. 


The long awaited momentous deci- 
sion of the Supreme Court in the gold 
clause cases which tested the validity 
of the New Deal Gold Policy was 
handed down on Monday, February 
18, 1935. The decisions, which must 
be regarded as favorable to the gov- 
ernment, are among the most impor- 
tant ever handed down by that great 
tribunal. The same sharp cleavage 
which has divided the court in recent 
cases into a liberal majority and a 
conservative minority is apparent in 
the five to four line-up in each of the 
cases, one dissenting opinion serving 
to indicate the view of the minority. 
The court’s treatment of these cases 
in the order in which they were handed 
down follows. 


Gold Clause in Private Contracts. 
In the first case, Norman v. Balti- 


more Ohio R. R. 79 L. ed. (Adv. 417), 
the Supreme Court passed upon the 
provision of the New Deal Legislation 
denying effect of the gold clause in 
existing private contracts. 


After pointing out that the previous 
decisions of the Supreme Court con- 
struing clauses for payment in gold 
did not deal with situations corre- 
sponding with those now presented 
since these rulings were made when 
gold was still in circulation and no 
act of Congress prohibiting the en- 
forcement of such clauses had been 
passed, the Court construed the con- 
tracts to be contracts for the payment 
of money and not contracts to be paid 
. gold coin as a commodity or bul- 
ion. 


At this stage it became necessary to 


consider (1) The power of Congry 
to establish a monetary system and ty 
necessary implications of that powe 
(2) the power of Congress to inva 
date the provisions of existing cm 
tracts which interfere with its consi 
tutional power; and (3) whether ty 
clauses in question do constitute sud 
an interference as to bring them with 
in the range of that power. | 

The power of the Congress to « 
tablish a monetary system and to ma 
treasury notes legal tender for dene 
previously contracted was settled, af 
cording to the Court, by the Leg 
Tender cases. 

Authority establishing the power ¢ 
Congress to invalidate the provisioy 
of existing contracts which interfer 
with its constitutional power wa 
found in the Legal Tender cases, & 
pecially in the concurring opinion # 
Knox v. Lee, 12 Wall. 457, 20 L. ¢ 
287. Authority also was found in the 
established principle that contract 
however expressed, cannot fetter th 
constitutional power of Congress. Ut 
der the later principle the court cite 
instances of annulment of contracts bj 
legislation and reaches the conclusicg 
that if the gold clause interferes wit 
the power of Congress, in the exercix 
of authority, it cannot stand. 

In holding that the Gold Contracf 
were obstructive to the monetary pd: 
icy adopted by Congress the Cou 
said: “It requires no acute analys: 
or profound economic inquiry to dé 
close the dislocation of the domesti 
economy which would be caused bj 
such a disparity of conditions in whit 
it is insisted, those debtors under gol 
clauses should be required to pay om 
dollar and sixty-nine cents in current 
while respectively receiving their tar 
es, rates, charges and prices on th 
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basis of one dollar of that currency. 

“We are not concerned with conse- 
quences, in the sense that conse- 
quences, however serious, may excuse 
an invasion of constitutional right. 

“We are concerned with the consti- 
tutional power of the Congress over 
the monetary system of the country 
and its attempted frustration. 

“Exercising that power, the Con- 
gress has undertaken to establish a 
uniform currency, and parity between 
kinds of currency, and to make that 
currency, dollar for dollar, legal ten- 
der for the payment of debts. 

“In the light of abundant experience, 
the Congress was entitled to choose 
such a uniform monetary system, and 
to reject a dual system, with respect 
to all obligations within the range of 
the exercise of its constitutional au- 
thority. 

“The contention that these gold 
clauses are valid contracts and cannot 
be struck down proceeds upon the as- 
sumption that private parties, and 
states and municipalities, may make 
and enforce contracts which may limit 
that authority. 

“Dismissing that untenable assump- 
tion, the facts must be faced. We 
think that it is clearly shown that 
these clauses interfere with the exer- 
tion of the power granted to the Con- 
gress and certainly it is not established 
that the Congress arbitrarily or capri- 
ciously decided that such an interfer- 
ence existed.” 


Validity of Gold Clause in Gold 

Certificate. 

In Nortz v. United States, 79 L. ed. 
(Adv. 442) the question certified by 
the court of claims was: 

Is an owner of gold certificates of 
the United States, series of 1928, not 
holding a Federal license to acquire 
or hold gold coins or gold certificates, 
who, on Jan. 17, 1934, had surren- 
dered his certificates to the Secretary 


CASE AND COMMENT 


[ 24] 


























__r 
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for legal tender currency of equiv. then on 
lent face amount, entitled to recein[® of value. 
from the United States a further suf receiving 
inasmuch as the weight of a gold do. & he sustai 
lar was 25.9 grains, nine-tenths fin “To st 
and the market price thereof on JanJB it on 
17, 1934, was in excess of the currep. gold wa 
cy so received? $33.43.’ 

In answering that question in thi he cont 
negative the court said: “The assert admitted 
ed basis of plaintiff’s claim for actul aesertior 
damages is that, by the terms of thB ition to 
gold certificates, he was entitled, of yew of 
Jan. 17, 1934, to receive gold coin. | quireme 
is plain that he cannot claim any be-§ ¢onclusi 
ter position than that in which kB quireme 
would have been placed had the goli 1934, a 


coin then been paid to him. But, ir 
that event, he would have been r 
quired, under the applicable legisla. 
tion and orders, forthwith to delive 
the gold coin to the Treasury. Plain. 
tiff does not bring himself within am 
of the stated exceptions. He did not 
allege in his petition that he held: 
Federal license to hold gold coin, ané 
the first question submitted to us by 
the Court of Claims negatives the a 
sumption of such a license. Had 
plaintiff received gold coin for his 
certificates, he would not have been 
able, in view of the legislative inhibi 
tion, to export it or deal in it. More 
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Gold c 


over, it is sufficient in the instant caxp /0P 
to point out that on Jan. 15, 1934, the ed. (A 
dollar had not been devalued, or, af ctor 
plaintiff puts it, ‘at the time of the & ‘ 
presentation of the certificates by pe ” : 
titioner, the gold content of the Unit pa 
ed States dollar had not been deflat a 
ed,’ and the provision of the Act of Font 
March 14, 1900, supra, fixing tha gisi, 
content at 25.8 grains, nine-tenths fine power 
as the standard unit of money with of the 
which ‘ali forms of money issued of § thoriz: 
coined by the United States’ were to® suranc 
be maintained at a parity, was ‘still inf the hi 
effect.’ The currency paid to the§ can gi 
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plaintiff for his gold certificates was 
then on a parity with that standard 
of value. It cannot be said that, in 
receiving the currency on that basis, 
he sustained any actual loss. 

“To support his claim, plaintiff says 
that on Jan. 17, 1934, ‘an ounce of 
gid was of the value at least of 
$33.43.’ His petition so alleged and 
he contends that the allegation was 
admitted by the demurrer. But the 


L assertion of that value of gold in re- 


lation to gold coin in this country, in 
view of the applicable legislative re- 
quirements, necessarily involved a 
conclusion of law. Under those re- 
quirements there was not on Jan. 17, 
1934, a free market for gold in the 
United States or any market available 
to the plaintiff for the gold coin to 
which he claims to have been entitled. 
Plaintiff insists that gold had an in- 
trinsic value and was bought and sold 
in the world markets. But the plain- 
tiff had no right to resort to such mar- 
kets. By reason of the quality of gold 
coin, ‘as a legal tender and as a medi- 


Fum of exchange,’ limitations attached 


to its ownership, and the Congress 
could prohibit its exportation and reg- 
late its use.” 


Gold coin clause in Liberty bonds. 


In Perry v. The United States, 79 L. 
ed. (Adv. 446) the Court draws a dis- 
tinction between the power of Con- 
gress over contracts with private par- 
ties which interfere with its constitu- 
tional power, and the power of Con- 
gress to alter and repudiate its own en- 
gagements when it has borrowed mon- 
tyunder the authority which the Con- 
stitution confers. By virtue of the 
power to borrow money “on the credit 
of the United States” Congress is au- 
thorized to pledge that credit as an as- 
surance of payment as stipulated, as 
the highest security the government 
tan give its plighted faith. To say, the 
Court continues, that Congress may ig- 
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nore that pledge is to assume that the 
Constitution constitutes a vain promise 
having no other sanction than the 
pleasure and convenience of the 
pledgor. 

The Court states that the fact that 
the government cannot be sued with- 
out its consent is a mere matter of 
procedure which does not affect the 
legal and binding character of its 
contracts. While Congress is under 
no duty to provide remedies through 
the courts, the contractual obligation 
still exists and despite infirmities of 
procedure, remains binding upon the 
conscience of the sovereign. 


Again, the Court points out, the 
Fourteenth Amendment in its fourth 
section explicitly declares: “The va- 
lidity of the public debt of the United 
States, authorized by law, shall not be 
questioned.” This provision embraces 
whatever concerns the integrity of the 
public obligations. 


Under this view the Court was of 
the opinion that the Joint Resolution 
of June 5, 1933, in so far as it attempt- 
ed to override the obligation of the 
United States was invalid, as going 
beyond the constitutional authority of 
Congress. 

But notwithstanding its invalidity, 
the plaintiff must show damages in an 
action for breach of contract in order 
to recover, the Court of Claims not 
having authority to entertain an action 
for nominal damages. The change in 
the weight of the gold dollar did not 
necessarily cause a corresponding loss 
to the plaintiff. To determine his loss 
it was necessary to consider the eco- 
nomic situation at the time the gov- 
ernment offered to pay him the face 
value of the bond in legal tender cur- 
rency. 

The discontinuance of gold pay- 
ments and the establishment of legal 
tender currency on a standard unit of 
value with which all forms of money 
“of the United States were to be main- 
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tained at a parity” had a controlling 
influence upon the domestic economy, 
A free domestic market for gold wa 
non-existent. Under these circum 
stances the value of the promised gol 
to the bondholder would be only it 
value as a medium of currency under 
a single monetary system with an e& 
tablished parity of all money ant 
coins. Therefore in relation to buyig 
power the plaintiff had not shown any 
loss whatsoever but on the contrary, 
in view of the availability and use @ 
legal tender, the payment of th 
amount claimed by plaintiff would 
constitute not a recoupment of los 
but an unjustified enrichment. There 
fore the plaintiff failed to show a caus 
of action for actual damages. 

Mr. Justice Stone in a concurring 
opinion suggests that the decision 
should be confined to the question of 
damages and refuses to join in 
part of the opinion which suggests 


[ 26] 





CASE AND COMMENT 


hat Congress went beyond its powers 
n abrogating the gold clause in Lib- 


il cen The CO-OP 


> Mr. Justice McReynolds in a stir- 


ing dissenting opinion written as a U D 
ro fissent from all three of the cases just e ° 


an im |iscussed said in part: “Mr. Justice 
an Devanter, Mr. Justice Suther- 


___|and, Mr. Justice Butler and I con- Is An Essential Ad- 
: jude that, if given effect, the enact- 


ments here challenged will bring about junct to A ny Set of 
onfiscation of property rights and 


epudiation of national obligations. U. S. Reports 
“Acquiescence in the decisions just 
announced is impossible; the circum- 
stances demand statement of our 
views. “To let oneself slide down the 
he Law. | Measy slope offered by the course of 


~—— 


P ; ; mplete i 
.! Bryan; | (events and to dull one’s mind against Complete in ten volumes 
ie ai |fithe extent of danger, that is precisely and Court Rules. 


queduct | to fail in one’s obligation of responsi- 
bility.’ 
“Just men regard repudiation and Includes Table of Cases 
spoliation of citizens by their sover- and Word Index. 
ign with abhorrence; but we are 
asked to affirm that the Constitution seinen 
as granted power to accomplish both. : 
“No definite delegation of such pow- Contains many other 
t exists; and we cannot believe the service features. 
far-seeing framers, who labored with 
ope of establishing justice and secur- 


ing the blessings of liberty, intended Is always up-to-date. 


























ntrolling 
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circum: 
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y under 
h an e 


hat the expected government should 


hed . have authority to annihilate its own 

wna bbligations and destroy the very rights Cumulative Pocket Sup- 

ontrary which they were endeavoring to pro- ; : : 
jpeect. plements are issued an- 

a “Not only is there no permission for nually. 


Such actions ; they are inhibited. And 
0 plenitude of words can conform 
hem to our charter. 


would 
of los 
There 
a cause 
“Can the government, obliged as 

curring though a private person to observe the 
decision Mtetms of its contracts, destroy them 
stion of MY legislative changes in the currency 
in that nd by statutes forbidding one to hold 
suggests the thing which it has agreed to de- 
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liver? If an individual should under- 
take to annul or lessen his obligation 
by secreting or manipulating his as- 
sets with the intent to place them be- 
yond the reach of creditors, the at- 
tempt would be denounced as fraudu- 
lent, wholly ineffective. 

“Counsel for the government and 
railway companies asserted with em- 
phasis that incalculable financial dis- 
aster would follow refusal to uphold, 
as authorized by the Constitution, im- 
pairment and repudiation of private 
obligations and public debts. Their 
forecast is discredited by manifest 
exaggeration. 

“But, whatever may be the situation 
now confronting us, it is the outcome 
of attempts to destroy lawful under- 
takings by legislative action; and this 
we think the Court should disapprove 
in no uncertain terms. 

“Under the challenged statutes it is 
said the United States have realized 
profits amounting to $2,800,000,000(e) 
but this assumes that gain may be gen- 
erated by legislative fiat. To such 
counterfeit profits there would be no 
limit; with each new debasement of 
the dollar they would expand. Two 
billions might be ballooned indefinite- 
ly—to twenty, thirty, or what you 
will. 

“Loss of reputation for honorable 
dealing will bring us unending hu- 
militation; the impending legal and 
moral chaos is appalling.” 


Conclusion: 

It is not clear why the Supreme 
Court should have found it necessary 
to hold that Congress went beyond its 
power in the Liberty Bond case when 
the decision could have been entered 
on jurisdictional grounds. (Compare 
separate opinion of Mr. Justice 
Stone.) Whether the Court thought 
that it was its duty to lecture Con- 
gress on the morals of the situation, 
or whether it conceived itself as an- 
nouncing a principle which would lim- 


it the power of Congress as to 
repudiation of future debts, or w 
er it had in mind concrete sity, 
in which damage could be prove 
questions of a highly speculati 
ture which will likely have to} 
swered more explicitly at a fy 
date. In any event the Supreme (j 
has spoken and there is much 
for thought in the several opinion 
of which should be read and stué 


2 


by every student of government inf 


country. 


Mooney Case—due process of 
viction on known perjured te 
mony. 

In Mooney v. Holohan 79 Ls 
(Adv. 347), a new phase of thed 
brated Mooney case which for eg 
een years has stirred the interes 
the nation came before the Co 
The prisoner convicted in 1917 
murder in the first degree for act 
ties in connection with the “Prepar 
ness Day” parade bombing in 
Francisco in 1916 and sentenced 
death but subsequently commuted 
life imprisonment under evide 
which was regarded by numerous ff 
ple as being very weak, has mat 
ceaseless fight for freedom which & 
caught the attention of the pres 
the Nation. In the instant case s¢ 
ing a writ of habeas corpus on 
theory that he had been convicted 
perjured testimony with the km 
edge of the authorities, the Supre 
Court although it upheld the pris 
er’s contention that such a convict 


would be a denial of due process 
that it did not sufficiently appear & 


the remedies in the state court i 


been exhausted and denied leave tof 


the writ without prejudice. If thes 
oner tan establish the facts alleged 
the habeas corpus petition there set 
to be no alternative for the Califo 
Court to follow but to avoid thea 
viction. 
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Mingle a little folly with your wisdom.—Horace. 


Professional Perils—Some time ago, 
rites a contributor, when real estate 
as an asset instead of a liability, a wom- 
_of foreign extraction, engaged me to 
ing a suit to enforce specific perform- 
ince of a contract to convey to her a 
iece of property. The writer prepared 
¢ papers and had them served on the 
lefendant, who took them to his attorney, 
ho examined them and told his client 
at if they stated the facts he would 
ave to comply with his agreement and 
» defend was idle. He then called me, 
y phone, and said that the defendant was 
xecuting a deed and would come to my 
fice and deliver the same, and asked me 
I would wait and accept the deed and 
ay the balance of the purchase price. 
agreed. It was the lunch hour and the 
fice force, except myself, was out when 
e defendant, a rather burly and _ ill- 
vored man, and a friend—a very similar 
ype—came into the office. Just as they 
tepped into my private office the plain- 
ff, without being seen by them, came 
nto the outer office. The defendant, 
omewhat aggrieved at the abject sur- 
nder he deemed he was making, in- 
ulged in some loud and boisterous talk. 
went to the outer office to get a paper, 
ind there at the door to my private office 
ood my client with a baseball bat in 
t hands—she was no puny woman ei- 
er. She said in a whisper, “I hear dem. 
pas all right, but if dey touch you I 
inock h— out of one of dem,” then, pos- 
bly noting that as a fighting craft, I 
hight not be so good, she added: “Oh, 
knock h— out of bot’ o’ dem, by Got!” 
I closed the transaction, not having 
m greatly alarmed as to anything the 
hen might do, even if ample aid was not 
ist outside the door, but did think that 
here might be some real danger if she 


should not like my bill for services when 
I presented it.” 
Contributor: Alpheus Byers, 


Seattle, Wash. 


A Long Wait.—In a case tried before 
our contributor the defendant was 
charged with desertion and non-support, 
he offered as a defense the following let- 
ter from the complainant, his wife: 

“When the postman puts sand in the 
sugar, and the milkman makes milk out 
of chalk. 

“When the boys stay at home with their 
mother and the girls forget how to talk; 
and after the ball game goes under and 
the railroad runs under the sea and the 
man in the moon comes down in a bal- 
loon, then, , you can come back 
to me.” 

Contributor: Judge Grey Anderson, 

Galax, Va. 


The Stingiest Man.—Two brothers, A 
and B, appeared on opposite sides in the 


same case. A _ had filed a complaint 
against B charging him with using abusive 
language. A was repzesented by the Coun- 
ty Attorney, and his assistant, and B rep- 
resented himself. A testified that B drove 
up in front of his house in a car, and 
stopped, directly in front of a large gate, 
in which there was a man-hole, and called 
A to come out which he did and swore 
that B at once began to curse and abuse 
him, and jumped out of the car and start- 
ed toward him with piece of iron in his 
hand. A said he retreated through the 
man-hole in the gate and from the inside 
tried to calm B. 

The County Attorney then turned A 
over to B to be cross-examined. B asked 
“You say there is a large gate there?” 
To which A replied, “Yes, you know 
where it is, you have been through it.” 
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B, “You say there is a man-hole in 4 
gate” to which A replied, “Yes, you} 
been through it too.” B then askej 
“What did you put that man-hole in 
gate for” and before A could reply 
added, “You know that you put that» 
hole in that gate because you ar 
lurned stingy that you wanted to» 
the wear of the hinges of your gate.” 
which the crowd, the Judge, the office 
the idle jurymen, and even the litig; 

were convulsed with laughter, and 
quiet was restored, the Judge fined 
One Dollar and the crowd dispersed, 
Contributor: R. B. Hoo 
Weatherford, Tex 


“And/or” Relief Bill Peeves.—Alny 
every day Senator Carter Glass, of jj 
ginia, finds something new in the $4m 
000,000 work relief bill he doesn’t jj 
During his scrutiny today he found 


————E_ 


“Good; | 
degree.” —E 

We Lik 
Governor ( 
ry. I find 
too long.” 

Convict— 
it off next 


Lawyer: 
you I supp 
your eyes?” 

Witness: 
fve stories 


measure contains seven “and/ors” inj 
sections granting authority to the Pra, 


dent. 


“T think I’ll introduce a bill to maki 


a penal offense for a lawyer to write 
‘and/or’ in a bill,” Senator Glass 
Subsequently the energetic Senator 
successful in having struck from the} 
all ‘and/or’ phrases.—Recent news dispot 


And Keep Track of It.—“Here’s ai 


ter from Dunleigh asking that we samp 
him a part of what’s due him, and gi 


closing a stamp for a reply. What st 
I do about it?” asked one of the two! 
pecunious law partners. 


“Send him back the stamp on accoulfit 


replied the resourceful side-kick.—? 
land (Me.) Express. 


Rest for the Weary.—Law Partne: 


“Did you enjoy your leave?” 
Associate—“Yes, but there’s noth 

like the feeling of a good desk wm 

your feet again.”—U.S.S. Texas Star. 


Curse.—“Drink,” said the Irish la 
“is the greatest curse of the country. 
makes yer quarrel with yer neighbors. 
makes ‘yer shoot at yer landlord, 
it makes yer miss him.”—Detroit Free P 


And the Last.—“Officer, you can’t} 
me. I’m an A. B. and an A. M.” 
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“Good; now we'll give you the third 
degree.” —Exchange. 


We Like a Regular Trade.—Prison 
Governor (to released convict)—“I’m sor- 
y. I find we have kept you here a week 
too long.” 

Convict-—‘“‘That’s all right, sir. Knock 
it off next time.”—Louisville Times. 


Lawyer: “When the elevator fell with 
you 1 suppose all your sins flashed before 


id your eyes?” 


Witness: “Not all. We only dropped 
fve stories.” 


» —Building Owner and Manager. 


Thirty Days!—Judge—“What were you 
doing in that place when it was raided?” 
Locksmith—‘“‘I was making a bolt for 


gethe door.” —Wise Cracks. 


tross-examine the witness, 


to imake 
to write 


Glass s 


enator ¥ 


Friendly Enemies——-When the Court 
asked counsel for defense if he cared to 
he replied: 
No, Your Honor, he might want to kiss 
¢.” 

"Kiss you?” shouted the witness. “If 

t was a case of kissing you or a cow, I 
would choose the cow.” 

“lam not surprised, Your Honor,” shot 
back counsel, “he is so full of bull.” 


, 


And He Did!—“Don’t you think,” airily 


suggested the new law partner, “that you 


a@spondence? 


bught to brush up a bit on your corre- 
Use big words; they lend 
lignity to your letters.” 
“Perhaps you're right,” admitted the 
ther, calmly studying the end of his 
tigar, “but, while eschewing mediocrity 
expression through  platitudinous 
hraseology, it behooves one to beware 
f ponderosity, and to be mindful that 
dantry, being indicatory of an inherent 
negalomania, frustrates its own aim and 
sults merely in obnubilation.”—E-*change. 


Too Many Horses.—In horse-and-bug- 
y times a lawyer driving two horses 
opped to spend the night with a friend. 
tthe supper table the little boy of the 
ome started to ask the lawyer a ques- 
on, but his father said, “Be quiet!” Gra- 
ously turning to the child, the lawyer 
iled and said, “Let the boy talk.” 


“Are both of those horses in the stable 
ours?” 
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“Yes,” was the reply. 
“Well my 


horse’ 


“Why?” 
father said you were a ‘ 
lawyer.”—E-xchange. 


A Tall One.—Lawyer: “See that man, 
Johnny? Well, he’s six feet in his boots.” 

Lawyer’s Son: “Gwan; you don't ex- 
pect me to believe that. You might as 
well say he’s six heads in his hat.”— 
Exchange. 


A Finished Product.—Lawyer: “I hear 
your boy has a gift for recitation, Mrs. 
Brown.” 

Mrs. Brown: “Yes, sir, indeed he has. 
His uncle says that all he wants is a 
course of electrocution, just to finish him 
off.” —Exchange. 


High Geared.—Lawyer to daughter— 
“Your boy friend talks too much. He 
rattles on lile a flivver. I’m afraid he is 
a flat tire.” 

Daughter—“I know, pa, but his clutch 
is grand.” 


Pees ede) rena d 
LRA. a LRA 


Rr DIGEST DIGEST DIGEST 
nttieted oe at Oo 


Life’s Inequalities—He was a goo} 
natured Irishman, and was one of a nap 
ber of men employed in erecting a ne 
building. The owner of the building gy 
to him one day: 

“Pat, didn’t you tell me that a brothe 
of yours is a lawyer?’ 

“Vis, sor,” replied Pat. 

“And you a hod carrier! The goo 
things of life are not equally divided, a» 
they?” 

“No, sor,” said Pat. “Poor fellow! ¥ 
brother couldn’t do this to save his foife" 


Not So Dumb.—Suspected of beig 
mentally deficient, a schoolboy was ashe 
by a psychologist: 

“How many ears has a cat?” 

“Two,” the lad replied instantly. 

“And how many eyes has a cat?” 

“Two.” 

“And how many legs has a cat?” 

The boy looked at him suspiciously, 

“Say,” he inquired, “didn’t you ever s 

cat ?”—Exchange. 
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